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Laws of 1912 


New laws governing the conditions under which 
business is conducted have been enacted in a number 
of the States. 


It is needless to emphasize the importance to 
business interests of accurate knowledge con- 
cerning these laws. 


If you are interested in knowing the new laws 
relating to transportation, commerce, manufactur- 
ing or similar subjects in any state, write us for 
further details regarding our service. 


The Corporation Trust Company 


37 Watt STREET 


New York 








A NEW JERSEY CORPORATION CANNOT CONSOLIDATE 
with a corporation of another state against the will of minority stock- 
holders. (William B. Riker & Son Company, et al., v. United Drug Com- 
pany. Court of Errors and Appeals, N. J. Decided March 4, 1911. Not 
yet reported.) The United Drug Company (of New Jersey) proposed to 
its stockholders to exchange their shares in the New Jersey Company for 
shares in a Massachusetts Company of the same name, the intention being 
to transfer the entire assets and business of the New Jersey Company to 
the Massachusetts Company and thereafter dissolve the former. This plan 
of “re-organization” was outlined in a circular addressed to the stock- 
holders, whereupon the plaintiffs applied to the Court of Chancery for a 
preliminary injunction restraining the corporation from submitting the 
proposition to the stockholders for action. On appeal from an order 
denying the preliminary injunction, the Court of Errors and Appeals held 
that no matter what its form, the prime purpose of the scheme outlined 
in the circular to the stockholders was not the winding up of the New 
Jersey Corporation and the distribution of its assets among its stock- 
holders, but the absorption of that company by the Massachusetts corpora- 
tion. Consequently the fundamental question is whether a New Jersey 
Corporation may legally be merged into or consolidated with a corpora- 
tion organized under the laws of a sister state. The court points out that 
the power to consolidate is not to be implied but exists only by virtue of 
plain legislative enactment; that the only right given by the legislature 
of New Jersey, to two or more corporations to merge or consolidate is 
expressly limited to those which are organized under the laws of the 
state (Revised Corporation Act, Sec. 104). The court further reasons that 
each stockholder owns a share of the property and assets of the company, 
and is entitled to have a proportionate share in its profits. The stock- 
holders contract with each other that their money shall be employed for 
the purposes specified in the Certificate of Incorporation, and for no other 
purpose. In the absence of legislation permitting a variation of the 
provision of this fundamental contract, no majority of the stockholders, 
however large, has a right to divert any part of the joint capital, however 
small, to any purpose not consistent with and growing out of this original 
fundamental agreement. The court cites its own decision in Colgate v. 
United States Leather Company, in which, it will be remembered, the 
proposed merger against the will of minority stockholders, was restrained 
on the ground that the charter provisions of one company were broader 
than those of the other. 

THE GENERAL CORPORATION ACT OF NEW JERSEY, Sec. 47, 
reads as follows: 

“Unless otherwise provided in the original gr amended certifi- 
cate of incorporation, or in a by-law adopted by a vote of at 
least a majority of the stockholders, the directors of every cor- 
poration created under this act shall, in January in each year, 
after reserving over and above its capital stock paid in, as a 
working capital for said corporation, such sum, if any, as shall 
have been fixed by the stockholders, declare a dividend among 
its stockholders of the whole of its accumulated profits exceeding 
the amount so reserved, and pay the same to such stockholders 
on demand.” 

The Court of Errors and Appeals has recently held that under this 
section, when the by-laws authorize the directors to determine the amount 
to be reserved for working capital, their power to determine the amount of 
dividends is absolute so long as they act in the exercise of an honest judg- 
ment. (Alexander Murray, et al., v. Beattie Manufacturing Co., et al., 
decided March 4, 1912, not yet reported.) 


A DECISION ON STOCKHOLDERS’ LIABILITY was recently 
handed down by the Chancery Court of New Jersey (Alfred G. Holcombe, 
et als., v. Trenton White City Company, February 23, 1912; not yet re- 
ported). The case involved many questions relating to the issue of stock 








for property, and Vice-Chancellor Walker delivered a very comprehensive 
opinion. We understand the case is about to be appealed to the Court of 
Errors and Appeals, and for this reason refrain from further mention 
until the highest court of the state hands down its decision. 


THE GENERAL CUSTOM OF “QUALIFYING” DIRECTORS io 
act as such, by transferring stock to persons about to be elected has been 
touched upon by the highest court of the state of New York (In the mat- 
ter of the petition to set aside the election of directors of George Ringler 
& Company, decided January 9, 1912). The by-laws of this corporation 
provided that no one should be a director unless he was the owner or 
holder of at least one share of stock. 

Just prior to a stockholders’ meeting at which certain parties were 
elected as directors there had been transferred to each of them the neces- 
sary qualifying shares which were “at once transferred back in blank” to 
the true owner, so that while the books of the company showed the parties 
to be stockholders of record they had in fact entirely divested themselves 
of the stock. The Court «f Appeals in a unanimous opinion holds this 
was simply a fictitious transfer by which it was designed in form to comply 
with the law and in fact to defeat its commands and, therefore, the parties 
concerned were ineligible to the office of director and their election invalid. 
The election of these directors being invalid they could confer no legal 
title to the office upon others whom they subsequently chose to fill vacan- 
cies in the board. The court goes on to say that it will permit a person 
to become qualified for the office of director or trustee in a stock corpora- 
tion by the mere transfer to him of a sufficient number of shares of its 
stock, if he actually takes and holds it during his term of office. To quote 
verbatim from the opinion: “When we consider the provisions of the 
statute and the by-law over against the very general practice of qualifying 
persons for the offices of directors or trustees in stock corporations, it is 
going quite far enough to hold that when a transfer of stock is made for 
that purpose in good faith and the transferee actually holds the stock 
during his incumbency of office, such transferee is a stockholder within 
the purview of the law.” While this decision is not a direct authority in 
other states, coming as it does from the highest court of New York it is 
more than likely to be followed by the courts of other states and may be 
said to mark the limit to which the custom of qualifying directors will 
be recognized judicially. 


THE RIGHT OF INSPECTION OF THE STOCK BOOK of a 
corporation by its stockholders is again before the courts in New York. 
The Supreme Court, Appellate Division, First Department, recently held 
(Britton v. Am. Press Association, January, 1912), that although a stock- 
holder has an absolute right either to inspect the stock book or to recover 
the penalty prescribed by statute, regardless of his motives, the granting 
of a writ of mandamus is in ibe discretion of the court and may be denied 
where the application is made for a purpose inimical to the corporation. 
This would seem to leave the stockholder in a position where he cannot 
enforce his right to inspect the stock book, but may recover from the cor- 
poration the penalty for each refusal to grant him that right. The case 
is now awaiting determination on appeal to the Court of Appeals. 


THE WORKMEN’S COMPENSATION ACT OF OHIO has been 
held constitutional. As will be seen by reference to The Corporation 
Trust Company Journal, No. 27, the workmen’s compensation law of this 
state falls within that class which provides for the establishment of an 
insurance fund under the control of the state and from which- injured 
workmen shall be paid. The decision was on demurrer to a petition in 
mandamus to compel the State Treasurer to pay an account for expenses 
incurred by the State Liability Board of Awards (State, ex rel., Wallace 
D. Yaple, v. D. S. Creamer, Treasurer, decided February 6, 1912). The 
objections to the validity of the act are substantially comprised in the 
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following: (1) That it is an unwarranted exercise of the police power and 
directs the state to use public funds for private purposes; (2) that it takes 
private property without due process of law in that it deprives employers 
of the defense of assumption of risk and deprives the employe of part of 
his wages to be paid to the State Insurance Fund, of the right. to sue for 
injuries sustained, of recourse to the courts and of trial by jury; (3) that 
it deprives parties of the freedom of contract and impairs the obligations 
of contract; (4) that it makes an unjust and arbitrary classification and 
does not affect all who are within its reason. 

In an opinion subject to revision and addition by the judges until 
published in the official reports, the court holds that the act must find its 
validity, if at all, in the police power of the state. After citing several 
cases, including the cases upholding bank guaranty laws of Okl ahoee 
and Kansas (Noble v. Haskell, 219 U. 104, and Bank v. Dolley, 219 U. 
121), it concludes that the purposes of che legislature to remedy industrial 
conditions are sufficient to sustain the exercise of the police power. The 
contention that the act is in practice coercive is dismissed as a conjecture 
or speculation not sufficient to set aside the law. The court holds that 
the legislature has the power to abolish the common law defenses; that 
the term “due process of law” is indefinite in its meaning and that “in a 
case such as is presented here, in which the state itself has undertaken 
a great enterprise in the interest of the general good, and in the exercise 
f its police power, and presents to its citizens the option to join in the 
undertaking and receive its protection and benefit, on a right of action 
being withdrawn by the legislature, which experience has shown to be 
dificult of practical enforcement, while preserving the valuable and sub- 
stantial kindred rights of action, it cannot be said that in such withdrawal 
there is a violation of the constitution in the respects claimed.” 
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THE WORKMEN’S COMPENSATION LAWS in the United States 
have been declared constitutional in four states, Massachusetts, Wisconsin, 
Washington and Ohio. The New York compulsory compensation law 
was declared unconstitutional. The laws are in operation in eight states, 
and, on May Ist and July Ist, respectively, will go into operation in two 
more. The legislatures of Kentucky, Maryland, Michigan, New York and 
Rhode Isiand are considering legislation on the subject at the present time. 
The proposed new law in New York provides for the creation of a state 
insurance fund and in other respects is so drawn as to conform to laws 
which have been declared a ee in othér states. A federal work- 
men’s compensation bill has been introduced in Congress, and is receiving 
the st: support of the President. The New Jersey Act passed in 1911 
is before the legislature for amendment in order to remove office help, 
farm hands and domestic servants from its provisions. 


THE INITIATIVE AND REFERENDUM system in Oregon has 
been upheld as constitutional by the Supreme Court of that state (53 Oregon 
1603), and the cases which were appealed to the United States Supreme 
Court to test the constitutionality of this form of legislation have been 
dismissed for want of jurisdiction (Pacific States Telephone and Telegraph 
Company v. State of Oregon, Frank Kiernan v. City of Portland, et al., 
decided February 19, 1912). The principal contention in the former case 
was that the adoption of the initiative and referendum destroyed all gov- 
ernment, republican in form, in Oregon. The opinion reads: “This being 
so, the contention, if held to be sound, would necessarily affect the validity, 
not only of the particular statute which is before us, but of every other 
statute passed in Oregon since the adoption of the initiative and referen- 
dum.” But, the opinion holds, it is not the duty of the courts, but of 
Congress, to determine when a state has ceased to be republican in form, 
and to enforce the guarantee of the Constitution on that subject. The 
court states at length the issues and the doctrine expounded in the leading 
and absolutely controlling case—Luther v. Borden, 7 How. 1, which arose 
as a result of Dorr’s Rebellion in Rhode Island in 1842, and concludes 
that if the defendant had contended that there was anything involved 





intrinsically in the law which violated any of its constitutional rights, such 
questions would have been justiciable and would have required the calling 
into operation of judicial power, but the attack on the statute was of a 
wholly different character and the issues presented in their very essence, 
are, and have long since been definitely determined to be political and 
governmental, embraced within the scope of the powers conferred upon 
Congress, and not therefore within the reach of judicial power. Mr. Chief 
Justice White delivered the opinion of the court. 


A NEW FORM OF TAXATION IN RHODE ISLAND. By the 
visions of the Tax Act of ctu approved February 15, 1912, both 
and foreign n lanufacturi ig, mercantile and miscellaneous cor- 
ions in Rhode Island will be called upon to pay a “corporate excess” 
o the state. The value of the “corporate excess” is found by adding 
to the value of the outstanding stock of the corporation the value of its 
bonded indebtedness, indebtedness incurred for the acquisition of real 
estate or tangible personal property an! such other indebtedness, if any, 
as is a cover for a division of profits. From this is deducted the assessed 
value of its real estate and tangible personal property located in Rhode 
Island, as last assessed for local taxation, including in the deduction the 
value of any such property exempt from taxation by local authority. The 
remainder is the “corporate excess” and is taxed at the rate of 40 cents 
on each $100 of value. If the corporation is doing business both within 
and without the state, only such proportion of the value of outstanding 
capital stock and indebtedness is assigned to Rhode Island as the value 
its real estate and tangible person il property in Rhode Island bears to 
the value of its entire real estate and tangible personal property both within 
and without the state. If a corporation derives its profits principally from 
the holding or sale of intangible personal property the measure of the 
value of outstanding capital stock and indebtedness in Rhode Island is 
determined by the proportion its total gross receipts for the preceding 
year in Rhode Island bear to its total gross receipts both within and 
without the state. Public service corporations are not liable to this “cor- 
porate excess” tax, but are taxed by the provisions of the same Act on 
the proportion of their gross earnings in the state. 


AN INCOME TAX LAW IN WISCONSIN was passed by the legis- 
lature of 1911 (L. 1911 Ch. 658) and went into effect July 15th last year. 
In January of this year the Supreme Court of Wisconsin handed down an 
opinion (Harry W. Bolens v. James H. Frear, Secretary of State), sustain- 
ing the Act, in its main features, as constitutional. The question of consti- 
tutionality of the portion of the Act relating to non-residents was not 
decided, the court saying that even if this portion is unconstitutional it is 
not sufficient to invalidate the whole act. The tax applies to individuals 
as well as corporations and is upon incomes for the calendar year, but 
with the consent of the tax commission the tax may be for the fiscal year 
of firms and corporations. In the case of individuals the tax is one per 
cent. of the first one thousand dollars of income; ene and one-fourth per 
cent. of the second thousand, and increases one-fourth of one per cent. 
on each succeeding thousand dollars up to and including the fifth, then 
increases one-half of one per cent. on each succeeding thousand dollars 
until it reaches five and one-half per cent. on the twelfth thousand. Up 
to this amount each thousand dollars of income is taxed at a separate rate. 
On amounts in excess of twelve thousand dollars the rate is six per cent. 
In the case of corporations the rate is figured on a different basis. If the 
taxable income equals one per cent. or less of the assessed value of prop- 
e-ty used and employed in the acquisition of such income, the tax is onc- 
ialf of one per cent. of such income and increases at the rate of one-half of 
ene per cent. for each additional one per cent. or ‘fraction thereof that the 
taxable income bears to the assessed value of the property used and 
employed in the acquisition of such income, until the rate of profit equals 
twelve per cent. of such assessed value when the tax reaches the maximum 
of six per cent. The law provides that if this basis of taxation for corpora- 
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tions is held invalid then corporations shall pay at the same rates as 
individuals. Domestic corporations pay the tax on their entire income 
received from rentals, stocks, bonds, securities and other evidences of 
indebtedness and upon such proportion of their income from other sources 
as their business and property within the state bears to their entire business 
and property both within and without the state. Foreign corporations pay 
the tax only on income derived from sources within the state of Wisconsin. 
Beginning with the year 1912 personal property taxation will practically 
cease in Wisconsin and the income tax will take its place. The law 
specifically exempts from the personal property tax money, credits, house- 
hold furniture, wearing apparel, tools, farm machinery and practically all 
stocks and bonds, and permits those who pay taxes on other forms of 
personal property to deduct the amount from their income tax. The Act 
requires every corporation whether taxable under the Act or not to furnish 
to the tax commission a statement at such time, in such manner and form 
and setting forth such facts as the commission shall deem necessary to 
enforce the provisions of the Act. For the year 1912 the tax commission 
has required a list of employes receiving over $700 a year in wages, 
salaries or commissions to be filed on or before March 10th, and a return 
showing gross and net income on or before April Ist. Certain public 
service corporations and insurance companies now paying taxes or license 
fees directly into the treasury of the state in lieu of taxes are exempt from 
the provisions of the income tax law. 


THE ANNUAL FRANCHISE TAX IN COLORADO, commonly 
called the “flat tax,” prior to May 29, 1911, was imposed upon the entire 
authorized capital stock of foreign corporations. After the Western Union 
and the Pullman cases were decided by the United States Supreme Court 
(The Corporation Trust Company Journal No. 17, February-March, 1910), 
holding such a tax to be unconstitutional many foreign corporations paid 
the Colorado tax under protest. One of these sued to recover the amount 
of the tax and the case was appealed to the United States Supreme Court 
(The Atchison, Topeka and Santa Fe Railway Co., Plaintiff in Error, v. 
Timothy O’Connor, decided February 19, 1912). The defendant contended, 
among, other things, that the payment of the tax was voluntary, and 
therefore the corporation could not recover. 

The court holds that the payment was made under an implied duress, 
which courts are sometimes a little too slow to recognize. The law pro- 
vided for forfeiture of the corporation’s right to,;do business within the 
state until the tax was paid, and while it might be that the forfeiture 
would not be authoritatively established except by a quo warranto, yet the 
effect of the forfeiture clause upon the plaintiff's subsequent contracts and 
business might have been serious. The corporation .was also liable to a 
penalty of ten per cent. of the amount of the tax for every six months of 
default. If it had sought an injunction it would have run the same risk as 
if it had waited to be sued. The risk of having its contracts disputed and 
its business injured and of finding the tax more or less nearly doubled in 
case it finally had to pay constitutes duress in the opinion of the court. 


A DECISION IN THE UNITED SHOE MACHINERY CASE, so 
called, was handed down on demurrer by the District Court of the United 
States, District of Massachusetts, on March 2, 1912 (United States v. Sidney 
W. Winslow, et al., not yet reported). The court bases its decision on 
the “rule of reason,” leaving out of consideration the question whether 
the fact that various machines manufactured by the United Shoe Machinery 
Company are protected by patents in whole or in part, is of importance. 
The Government contended that the design to destroy competition was 
carried into effect by means of the union of formerly independent units of 
interstate commerce in the United Shoe Machinery Company, and by means 
of a system of leases with their tying provisions. After citing the “rule of 
reason” laid down in the Standard Oil decision, namely, that the Sherman 
Act has not revoked the common law, but “that it was intended that the 
standard of reason which had been applied at the common law and in 





































this country in dealing with subjects of the character embraced by the 
statute, was intended to be the measure used for the purpose of determin- 
ing whether in a given case a particular act had or had not brought about 
the wrong against which the statute provided,” the court goes on to say 
that the combination formed by the United Shoe Machinery Company was 
a union of several different interests, not competing, but supplementing 
each other, and therefore, was purely an economic arrangement, not in 
violation of any rule in restraint of trade at common law. 

In considering the fundamental nature of the original combination, the 
opinion reads in part. “It seems to be impossible to deny that the com- 
bination of various elements of machinery, all relating to the same art and 
the same school of manufactures, for the purpose of constructing econom- 
ically and systematically, and of furnishing any customer, the whole or any 
part of an entire system, is in strict and normal compliance with modern 
trade progress; as also it might be in strict compliance with modern 
progress to limit the manufacture and supply to certain details, as, for 
example, steam gauges, wheels for railroad cars, or axles for steam locomo- 
tives, without furnishing anything else, although by so doing, the manu- 
facturer of details becomes able to command the entire market. It is 
absolutely normal, and in accordance with the rightful demand of the 
market, for any dealer to supply mere details or an entire system of 
machinery, according as his customers may desire. * * * We have 
* examined every decision of the [United States] Supreme Court bearing on 
these topics. * * * None of them penalize a combination like that 
ae formed in the present case. Therefore we cannot adjudge it 
invalid. 

With regard to the alleged abnormal and oppressive nature of the 
leases referred to, the court forbears to make a decision until a trial of 


the issues of fact has shown whether they add any obnoxious feature to 
the monopoly. 


AN IMPORTANT PATENT DECISION is that of Sidney Henry, et 
al., v. A. B. Dick Company, decided by the Supreme Court of the United 
States, March 11, 1912. The A. B. Dick. Company sold to a purchaser a 
“rotary mimeograph” on which machine were printed the following words: 
“This machine is sold by the A. B. Dick Company with a license restric- 
tion that it may’be used only with the stencil paper, ink and other supplies 
made by the A. B. Dick Company, Chicago, U. S. A.” The defendant, 
Sidney Henry, sold to the purchaser a can of ink suitable for use upon the 
mimeograph with knowledge of the license agreement, and with the expec- 
tation that it would be used in connection with the mimeograph. 

. The court, in the prevailing opinion, rules that this constituted con- 
tributory infringement. A patentee may effectually restrict the time, place 
and manner of using a patented machine, so that a prohibited use will 
constitute an infringement of the patent. By the sale of a patented article 
subject to no conditions the purchaser undeniably acquires a right to use 
the article for all the purposes of the patent, and he may dispose of the 
same unlimited right to another. By such an unconditional sale of the 
thing patented it is said to be “no longer within the limits of the monopoly.” 
But a patentee may dissever the property of a patented machine and the 
right to use the machine. He may retain title to the former while grant- 
ing the right to. use to the purchaser. Likewise the property in the machine 
may pass to the purchaser while the right to use may be restricted according 
to the terms of the purchase. In selling a patented article at cost as was 
done in this case, with a restriction that it shall be used only with supplies 
made by the patentee, but not protected by any patent, he. has chosen to 
take his profit in this way instead of taking it by a higher price for the 
machines. He has not exceeded his exclusive right to make, sell and use 
his patented machines. He has created the market for his supplies by 
making and selling the new invention; he has taken nothing from others 
and in nowise restricted their market. A purchaser having notice of the 
restriction is bound to use the machine according to the terms thereof, 
and to use it otherwise is an infringement on the patent. A third party 


















































who sells an article to the purchaser with the intent and purpose that it 
shall be used contrary to such restriction is a contributory infringer. But 
in the sale of an article which though adapted to an infringing use, is also 
adapted to other and lawful uses, a bare supposition is not enough to make 
the seller a contributory infringer. There must be an intent and purpose 
that the article sold will be so used. Such a presumption arises where the 
article so sold is only adapted to an infringing use, or when the most 
conspicuous use is one which will co-operate in an infringement when 
sale to such user is invoked by advertising. 

In a dissenting opinion by Chief Justice White, with whom concurred 
Justices Hughes and Lamar, it is pointed out that the effect of the ruling 
made by the Court is to destroy, in a very large measure, the judicial 
authority of the states by unwarrantedly extending the federal judicial 
power, since it makes it the duty of the courts of the United States to test 
the rights by the patent law, over which the federal courts have exclusive 
jurisdiction, instead of by the laws relating to contracts. The dissenting 
opinion also points out the extent to which this right granted to the 
patentee may be used. Under it the patentee of a coffee pot, may sell on 
condition that it be used only with coffee bought from him, or by the 
sale or use of a patented sewing machine, the right may be acquired as 
against the whole world, to control the purchase by users of the machine. 
of thread, needles, and oil lubricants, and other materials necessary for 
the operation of the machine. 

In reply to this objection the prevailing opinion states that, if the 
terms imposed on users of a patented article be too onerous, the public 
by permitting the invention to go unused loses nothing which it had before, 
and when the patent expires will be free to use the invention without 
compensation or restriction. 

The chief justice goes on to say that even conceding for the sake of 
argument that the power existed in a patentee, by contract, to accomplish 
the results now upheld by the court, the exercise of so extraordinary a 
power of contract, like every other power should be subject to the law of 
the land, and hopes by his dissent to suggest that the application in future 
cases of the construction now given to the patent laws be confined within 
the narrowest limits, and to serve to make it clear that if evils arise their 
conditions will not be caused by the interpretation now given to the statute, 
but will result from the inaction of the legislative department in failing to 
amend the statute so as to avoid such evils. 


AN IMPORTANT CORRECTION. In our last number, The Corpora- 
tion Trust Company Journal No. 29, a misstatement appears with reference 
to the time for filing briefs under the new rules of the United States 
Supreme Court. The sentence should read: “Briefs must be filed at least 
three weeks before the case is called for argument, instead of six days, by the 
plaintiff in error * 7 

By an order under date of February 26, 1912, Rule 36 of the Rules of 
the United States Supreme Court is amended hy changing the following 
words in the first paragraph. “bv any circuit judge within his circuit,” to 
read, “by any circuit judge assigned to the district court.” The end of 
the second paragraph is made to read, “the district court, or any judge 
thereof, or any tustice of this court, or any circuit judge assigned to the 
district court, shall have power, after the citation is served to admit the 
scene to bail in such amount as may be fixed.” The new matter appears 
in italics. . 


A LIMITED NUMBER OF COPIES of the opinions of the Supreme 
Court of the United States in the case of Sidney Henry et al., v A. B. Dick 
Company, referred to above, are on hand in our various offices 2nd will be 
delivered, without charge, to members of the Bar. 
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